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IN THE 
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AT RICHMOND 
Record No. 3746 
VIRGINIA: 
In the Clerk's Office of the Supreme Court of Appeals at 
Richmond on the 31st day of May, 1950. 
CHARLES D. GALE, 
against 
Appellant, 
ZABAN'S MATTRESS & BOX SPRING C.OMP ANY AND 
HARDvVARE MUTUAL. CASUALTY COMP ANY, 
Appellees. 
From Industrial Commission of Virginia. 
This is to certify that upon the petition of Charles D. Gale 
an appeal has been awarded by one of the Justices of the Su-
preme Court of Appeals from an award of the Industrial 
Commission of Virginia entered on the 29th day of March, 
1950, in the cause therein depending wherein petitioner was 
plaintiff and Zaban 's Mattress & Box Spring Company and 
Hardware Mutual Casualty Company were defendants, pro-
vided the petitioner or some one for him shall enter into bond 
with sufficient security in the secretary's office of the said In-
dustrial Commission in the penalty of Three Hundred Dol-
lars, conditioned as the law directs. 
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RECORD 
Form No. 5-10-13-49-3M 
THE USE OF THIS FORM IS REQUIRED UNDER THE 
PROVISIONS OF THE WORKMEN'S 
COMPENSATION ACT. 
COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF WORKMEN'S COMPENSATION 
INDUSTRIAL COMMISSION OF VIRGINIA 
RICHMOND 
W. H. NICKELS, JR., Commissioner 
W. F. ROBINSON, Commissioner 
W. W. MARTIN, Commissioner 
W. F. BURSEY, Secretary 
APPLICATION FORA HEARING IN NON-FATAL CASE 
( To be used by injured employee) 
Case of: 
Charles D. Gale (Employee) 
v. 
Zaban's Mattress & Box Spring Factory (Employer}. 
Not being able to reach an agreement as to compensation 
in the above styled case the undersigned hereby respectfully 
requests the Industrial Commission of Virginia for a hearing 
at a time and place to be fixed by said Commission in accord-
ance with Section 58 of the Virginia Workmen's Compensa-
tion Act. 
I hereby certify that when the hearing is held I expect to 
be able to prove the facts in the case as follows: 
C. D. Gale v. Zaban 's Mattress & Box Spring Co., et als. 3 
(Fill in only the facts applicable to your case) 
1. That on the 24th day of April, 1948, I was incapacitated 
by illness arising out of and in the course of my employment 
while in the employ of Zaban 's Matfress Factory; that as a 
result of my illness I was compelled to quit work on the 24th 
day of April, 1948; that my employer was notified within 30 
days from date thereof; that my average weekly wages prior 
to the accident were $48.00 (average). 
2. That the nature of my illness is as follows: Probably 
Byssinosis plus tuberculosis. 
3. Place where illness discovered, Richmond, Virginia. 
(City or Town and County) 
4. (a) That I returned to work on the .... day of ........ , 
at a weekly wage of $. . . . . . . . or (b) That I am still unable 
. to return to work, and my estimated period of disability is 
unknown weeks from this date. or ( c) That I returned to 
work on the . . . . day of ........ , 19 .... , at a weekly wage 
of $ ........ , but again became disabled as a result of this 
injury on the .... day of ........ , 19 .. . 
5. That I have been paid compensation in the sum of 
$ ........ . 
6. That as a result of this accident I have sustained a 
permanent injury as follows : 
7. That I am unable to reacl1 an agTeement as to compensa-
tion with my employer for the following reasons: 
,vhen a date for the hearing is fixed, I respectfully request 
the Commission to issue subpoenas for the following wit-
nesses: 
DR CARL La FRATTA 
DR. DEAN COLE 
Address Pine Camp Hospital 
Address Pine Camp Hospital 
Address Pine Camp Hospital DR. EVELYN STULL 
Signed this 26th day of July, 1948. 
Signature: CHARLES D. GALE 
Employee . 
. Address: 207 Law Building 
Ricl1mond, Va. 
4 Supreme Court of Appeals of Virginia 
page 2 ~ -p ARRISH, BUTCHER & PARRISH 
Mutual Building 
Richmond~ Virginia 
February 9., 1949. 
Hon. W. H. Nickels, Jr., Commissioner, 
Industrial Commission of Virginia, 
State Office Building, 
Richmond 14, Virginia. 
Re·: I. C. #954-803-Charle_s D. Gale v. Zaban 's Mattress & 
Box Sprmg Company 
Dear Commissioner Nickels: 
As attorneys for the employer and insurer in the above 
styled claim, which is set for hearing before you on February 
14, 1949, in Richmond, we hereby make request and move, un-
der Section 64 of the ,v orkmen 's Compensation Act, that the 
Commission appoint Dr. Perey E. Schools, chest consultant, 
Veterans Administration (:McGuire Hospital) a disinterested 
and duly qualified physician, to make a medical examination 
of the claimant/employee, Charles D. Gale, and testify in re-
spect thereto, which examination we consider necessary be-
cause of the absence of other adequate medical information. 
Respectfully yours, 
(Signed) PARRISH, BUTCHER & PARRISH 
524 
CC: WILLIAM C. PARKINSON, Esquire 
Mutual Building, 
Richmond, Virginia. 
page .3 ~ Charles D. Gale, Claimant 
v. 
I ·, I I 
Zaban 's Mattress & Box Spring Company, Employer, Hard-
ware Mutual Casualty Company, Insurance Carrier. 
Claim No. 954-803. 
Claimant appeared in person. 
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"William C. Parkinson, Attorney-at-Law, Mutual Building, 
Richmond, Virginia, for claimant. 
Parrish, Butcher and Parrish (Edmund \Y. Hening, .Jr.) 
Mutual Building, Richmond, Virginia, for defendants. 
Hearing before Commissioner Nickels at Richmond,, Vir-
ginia, February 14, 1949. 
l\Ir. Hening: \Ve arc perfectly willing to submit the case 
medically on the medical report just shown to us dated Feb-
ruary 11, 1949; and on the report of .July 10, 1948, of Dr. 
La Fratta. Letter of July 19, 1948, from Dr. La Fratta to 
l\Irs. Gale, which may or may not be a part of the record; also, 
a letter from Dr. Carl La Fratta of October 18, 1948, to :Ur. 
Keneth Conway of the Hardware Mutual Insurance Com-
pany. ·with further respect to the medical evidence in the 
case we would like to note that under Section 64 of the V·l ork-
men 's Compensation Act that the Commission, if it so sees 
fit, in its discretion, to appoint a qualified medical witness 
to examine and make a report of the entire matter 
page 4 ~ on the case. 
Mr. Parkinson: \Ve concur in the motion. 
Note: Letter from Carl ·w. LaFratta, ~L D. and Evelyn 
Stull, l\I. D. to Mr. \Y. H. Nickels, .Jr., Commissioner., dated 
February 11, 1949, is filed and marked Exhibit "A". 
Attending· Physician's Report of Dr. Carl W. LaFratta, 
dated July 10, 1948, is filed and marked Exhibit "B". 
Letter from Carl ,v. LaFratta, l\t D. to :M:rs. l\I. Gale, dated 
July 19, 1948, is :filed and ma rkecl Exhibit " C' '. 
Letter from Carl \V. LaFratta, l\I. D. to 1Ir. Kenneth "\V. 
Conway, elated October 18, 1948, is :filed and marked Ex-
hibit "D". 
Commissioner Nickels: Do you insist on cross examining 
the physicians at Pine Camp? ,vhat you want is someone of 
sufficient X-ray experience to identify the occupational dis-
ease, if there be one. Apparently you do not have a definite 
diagnosis on that phase of the case. 
Mr. Hening·: No, sir. 
Commissioner Nickels: ,vhat I have in mind is to have 
Dr. Schools make an examination; he is probably the best 
qualified physician to do thiR. 
l\Ir. Ff ening: ,v e would coneur in that. 
Mr. Parkinson: ,v e would be very glad to have Dr. Schools 
make the examination. 
Mr. Hening: However, yom Honor, I would like to re-
6 Supreme Court of Appeals of Virginia 
Dr. lVilliam A. Y oun,g. 
quest that whatever evidence is presented this morning on 
behalf of the claimant and employer be submitted to Dr. 
Schools. 
page 5 ~ Commissioner Nickels : You are going to put 
your exposure in the record? 
Mr. Bening: Yes, sir. 
Commissioner Nickels: That would represent the clinical 
background for a physical examination. 
Mr. Hening: I would also like to make reference to Public 
Health Bulletin 297, Federal Security Agencies, United States 
Public Health Service, entitled Code '' A Review of the Lit-
erature Relating to Affections of the Respiratory Tract in 
the Individuals to Cotton Dust,'' with particular reference to 
Pag·e 43, etc. 
All witnesses having been duly sworn, the following testi-
mony was taken. 
DR. WILLIAM A. YOUNG. 
By Mr. Parkinson: 
Q. Where did you receive your medical trainingt 
Commissioner Nickels: Qualifications admitted. 
Q. When did you first see Mr. Gale? 
A. 17th of April, 1948. 
Q. How long did you treat him f 
A. I did not actually treat him at all. 
Q. ,vhat history did you obtain 1 
' I 
I 
A. I had talked with Mrs. Gale about him on several occa .. 
sions, and finally on the 17th of April I saw him and he gave 
a history of long past productive coug·h. I finally persuaded 
him to have some X-ra-vs made. He had the X-ravs made and 
I ref erred l1iin to Pine Camp. · 
page 6 ~ Q. Diel you get a liistory of occupation exposure? 
A. Yes, I did. 
Q. What was this history?_ 
A. He gave a history of woi·king in a mattress factory for 
a number of years in cotton dust, no ventilation. 
Q. W'here was the diag·nosis made Y 
A. The diag·nosis was actually made in the chest clinic on 
Clay Street. 
Q. Under whose direction is the lin,ic on Clay Street? 
A. Dr. LaFratta is a part of that clinic. 
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Charles D. Gale. 
By :Mr. Hening: . 
Q. I understand you made no diagnosis, but referred him 
to Dr. LaFratta 7 
A. Yes, that is right. 
Witness stood aside. 
By Mr. Parkinson: 
CHARLES D. GALE, 
Claimant. 
Q. You are Charles D. Ga]e, are you noU 
A. Yes, sir. 
Q. How old are you 1 
A. 58 years old. 
Q. By whom are you employed¥ 
A. At this time! 
Q. Yes-
A. I am not employed. 
Q. Where did you work last f 
page 7 ~ A. Zaban's :Mattress & Box Spring Company. 
Q. ·where is it located 1 
A. 1 East Cary Street. 
Q. Richmond 1 
A. Yes, sir. 
Q. How long were you employed by Zaban 's :Mattress & Box 
Spring Company Y 
A. From October, 1946, I guess it was., about the middle of 
October until May, 1948. No, it was April 17, 1948-no, that 
would be the 24th. I went to the doctor on the 17th. 
Q. Mr. Gale, while you were employed at Zaban's Mattress 
Company, what were your duties? 
A. I was what was known as Mattress Finisher. 
Q. ·what does a Mattress Finisher do·¥ 
A. Beats the mattress, straightens them out and puts in 
the string and stuffing. 
Q. Did you finish new or old mattresses, some of hoth? 
A. Some of both, mostly new. 
Q. Can you describe the place in which you worked for 
Zaban 's l\Iattress and Box Spring Company f 
A. ,,r ell, it was more or less a basement room, that is one 
end is below tl1e street level. 
Q. How large a room is it, sir 1 
A. Probably 40x140, something like that; that is just a 
guess. 
• 
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Q. Mr. Gale, how many people worked in that same room, 
sir? 
A. About 10. 
Q. Are there any machines operated in that room Y 
-pag·e 8 ~ A. There is, yes. 
Q. How many machines f 
A. Garnet., Felt Making machine and Picker and various 
sewing- machines. 
Q. Do they lrnve more than one person beating mattresses Y 
A. Yes, each one beats their own. 
Q. How many people do the~T have beating mattresses in 
that room? 
A. 3 or 4. 
Q. Explain to his honor just what you mean by beating 
mattresses. 
A. A mattress when filled is more or less lumpy, one end 
is not filled out. vVe have heavv clubs on a low bench and we 
beat it to level it up to g·et it out to the edges. 
Q. How long· is the club in diameter? 
A. About the size of a baseball bat. 
Q. How long? 
A. 6 f eet-6 or 8 feet. 
Q. Are the mattresses bit a liat·d lick, or gentle? 
A. Hit hard. 
Q. What material is used to stuff the mattresses? 
A. Cotton waste. 
Q. Did you see anything come from the mattress when the 
mattress is hit hard with the club? 
A. Yes, starch and dust. 
Q. About this garnet machine, what is its function? 
A. Take raw material-like a carding machine and putting 
it into layers 
page 9 ~ Q. Is dust created from the operation of the gar-
net machine, sir f 
A. Yes, sir. 
Q. Wlmt is the Picker? 
A. It opens the cotton. 
Q. Any dust in this operation? 
A. Yes, sir. . 
Q. What about the sewing machines 1 
· A. No, sir, they do not create any dust. 
Q. Mr. Gale, on the used mattresses that are brought to 
Zabans Mattress & Box Spring: Company to be re-worked, are 
they sterilized in any manner before being worked by the 
employees? 
• 
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Charles D. Gale. 
A. No, sir. 
Q. From where do the used mattresses come! 
A. Peoples homes-old and clelapidatecl mattresses. 
Q. Are mattresses from the homes of sick people accepted 
and re-worked, as well as from persons in good health 1 
A. As far as I know, never known them to turn any down. 
Q. Now this dust that comes from beating of the mat-
tresses, and from the garnet and picker, is there very much 
dust? 
A. It would be hard to say-cotton that has been stored 
around is dusty. 
Q. Can you describe the amount of dust that accumulates, 
sir, from the operation in the room with the beater and gar-
net and picker., over a period of an hour, or eight hours? 
A. I could not hardly judge, I would say in an hour after 
we started we could make marks on the table. 
page 10 ~ By Commissioner Nickels : 
Q. Any exhaust fans 7 
A. No, sir. 
Q. No mechanical device for removing the dusU 
A. None. 
By Mr. Parkinson: 
Q. Mr. Gale, how long have you been connected with the 
mattress business Y 
A. About 40 years. 
Q. Is it customary to have the garnet and picker in the room 
with the beater i 
A. No, th~y are not in the same room. 
Q. Is it in tl1e same room at Zaban 's Mattress & Box Spring 
Company? 
A. Yes, sir. 
Q. Mr. Gale, for whom did you work prior to Zaban 's Mat-
tress & Box Spring Company? 
A. Southern Bedding Company, Tampa, Florida; Black-
burn Mattress Company here in Richmond for 2 or 21/2 
months. 
Q. "'\Vlien did you start working for Blackburn "Mattress 
Company¥ 
A. About March 16th. 
Q. Of what year? 
A. 1946. 
Q. Did you work regularly? 
A. Yes, sir. 
10 
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Q. Diel you lost any time on account of sickness? 
page 11 ~ A. None whatever. 
Q. After that? 
A. I went up to Hartford, Connecticut, for 2% months. 
Q. Did you work there Y 
A. Yes, sir, with the Hartford Mattress Company. 
Q. Did you lost any time by reason of sickness "1 
A. None whatever. 
Q. After you left there? 
A. vV ent back to Florida. 
Q. Did you lost any time on account of sickness there f 
A. None. 
Q. Did you lost any time on account of sickness during the 
entire time you were at Zaban's Mattress & Box Spring Com-
pany? 
A. None whatever. 
Q. Mr. Gale, when did you first feel sick, sir, after you 
commenced working for Zaban 's? 
A. About January, 1948, I started to cough. 
Q. Mr. Gale, what did you do after you started coughing? 
A. Took cough medicines. 
Q. Did you later consult a physician? 
A. I did. 
Q. vVho did you go to f 
A. Dr. Young. 
Q. What date f 
A. April 17th. 
Q. 19481 
pag·e 12 ~ A. That iR right. 
Q. ·what did you do following your consultation 
with Dr. Young .. sir? 
A. He advised X-ray. 
Q. Did you have X-rays made! 
A. Yes, sir. 
Q. What did you then do, sir? 
A. I went back to him the week from the dav I was ex-
amined, and he told me my condition required treatment in a 
sanatorium and he made arrangements for me to enter Pine 
Camp. 
Q. Did you notify Zaban 's that you had to enter tl1e sana-
torium? 
A. I did. 
Q. Who did you notify there? 
A. Mr. Zaban. 
Q. ·what time was that? 
• I 
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A. That was the week previous to April 24, 1948. 
Q. Did you notify him in writing, or otherwise? 
A. In person. 
Q. l\fr. Gale, where were you when you notified Mr. Zaban Y 
A. In his place of business on East Cary Street. 
Q. ·was Mr. Zaban, your employer, the Mr. Zahau you noti-
fied Y 
A. Yes, sir. 
Q. Anyone else present? 
A. One of the men. 
Q. Did he hear you tell l\Ir. Zaban? 
A. Yes, sir. 
page 13 ~ Q. ·what is that party's name? 
A. Fred Layne. . 
Q. Mr. Gale, prior to .Jan nary, 1948, had you been sick dur-
ing the previous four years? 
.A. No, I had not-not sick enough to interfere with my 
work. 
Q. vVhat kind of sickness did you suffer during any portion 
of the four years preceding January, 1948? 
A. Nothing, except cold. 
Q. When did you consult a physician about your condition 
prior to January 19, 1948? 
A. The last doctor I went to previous to that time was back 
about 1941. 
Q. You had not been to a doctor since 1941, until you went 
to Dr. Young? 
.A. That is rigl1t. 
Q. Have you been able to work since April 19, 1948? 
A. No, sir. 
Q. ·when did you enter Pine Camp? 
A. May 3, 1948. 
Q. Have you been there continuously since that time? 
A. I have. 
Q. "\Vhat were your aYerage weekly earnings while with 
Zaban's? 
A. Probably $48.00 to $50.00. 
Q. Mr. Gale., when you worked for other mattress com-
panies, did you beat mattresses for those companies, sir? 
A. No, sir. 
page 14 ~ Q. When you were with other mattress com-
panies was the place in which you worked as dusty 
or more dusty than the place in whi(lh you worked at Zahan 's? 
A. Every place, practically every place, has some way of 
12 Supreme Court of Appeals of Virginia 
Charles D. Gale. 
extracting, cyclone system or oil system, oil spray they use 
in a lot of factories, otherwise you extract the dust. 
Q. Is that some type of exhaust system? 
A. Yes, sir. · 
Q. ,v as either system used by Zaban 's while you were em-
ployed there v? 
A. No, sir. . 
Q. Mr. Gale, describe your f eclings to the Commissioner at 
the time you went to Dr. Young, sir. 
A. I was tired, coughed considerably and lost my appetite 
to a certain extent and of course my coughing· at nig·ht keep 
me awake. 
Q. Was there any difference in the extent of your coughing, 
sir, during tbe days you worked and over the week-ends you 
were not working· 1 
A. O·,rer the week-ends my cough seemed to improve when 
I was off. 
Q. Was there any change in the extent of your coughing, sir, 
immediately after you discontinued work in Zaban's factory? 
A. Yes, my coug:h stopped. 
Q. I am speaking about the period immediately following 
the time you left Zaban 's, was there any change in the extent 
of your coughing? 
A. Yes, sir. I stayed home a week from the time I quit 
work. My cough practically left me before I went 
pag·e 15 ~ to the hospital and I have not had my cough since 
since. That is, very much. 
By Mr. Hening: 
Q. Mr. Gale, I understand you worked continuously with 
Zaban's from October 26th to ... t\.pril 24, 1948? 
A. ·with the exception of the time we had a strike. 
Q. ·when was thaU 
A. About January, after I started in October. 
Q. January, 19471 
A. Yes, sir. 
Q. How long did it laRt? 
A. Nearly three months. 
Q. w·here were you? 
A. Home. 
Q. Did you at that time put in a claim for compensation 
with the Florida Commission f 
A. Yes, sir. 
Q. "\\7 ere you not in Florida at that time 1 
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A. No, sir. 
Q. You mentioned your work in other factories, what type 
of work did you do f · 
A. Supervisory work. 
Q. In the other mattress plants you have mentioned Y 
A. Yes, sir. . 
Q. As supervisor you go all over the plant t 
A. More or less. 
Q. You were listed as a Finisher at Zaban's? 
A. Yes, that is right. 
page 16 ~ Q. As a Finis.her the mattress comes to you com-
pletely bouncl. · 
A. We have to beat every mattress .. 
Q. At the time it comes to you the felt is completely covered, 
is it noU 
A. Yes, sir. 
Q. Therefore, you are not exposed at that time to any felt? 
A. The dust comes through. 
Q. As a matter of fact, at Zaban 's plant, the place where 
tl1e Finishers work, is away from the other machines¥ 
A. One is at one end and one at the other. 
Q. You were at the far end of the building f 
A. Yes, abouf twice the· distance of this room. 
Q. As a matter fact, your work bench was in front of a win-
dow! · · 
A. Yes. 
Q. How wide a window'/ 
A. About this square (indicating with liands-2-1/2 feet). 
Q. Also, right to your right rear is a door about 4 to 6 feet 
wide? 
.A. Yes, sir. 
Q. When you say the plant was not ventilated you overlook 
the fact about the windows and doors f 
A. I did not say it was not ventilated. 
Q. You thought so much of the plant at Zaban's you told 
your fellow employees and fellow supervisor it was the clean-
est plant you had been in¥ 
. page 17 ~ A. Yes, sir, the floor was clean but there was 
dust. 
Q. It is also a fact that the mechanical device for removing 
dust is the highest order and the most recent manufacturer 
and continually improved the entire time 1 
A. Not to my knowledge. 
Q. As a matter of fact, as a Finisher you had no reason to 
be concerned with the machines 1 
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A. Only the dust that we got. 
Q. On the occasion of April, 1948, when you left the com-
pany, you simply told Mr. Zaban that you would have to go 
to Pine Camp for a lung condition 1 
A. Yes, sir. 
Q. Have you attempted to do any work since? 
A. No, I have not. 
By Mr. Parkinson: 
Q. \Vere there any partitions between the garnet, picker 
and where :you ,vorked? 
A. No, si'r. 
Q. What was the size of that window? 
A. Approximately this square (indicating). 
(It was stipulated 2% feet). 
Q. About the door, was it open or closed? 
.A .• It depended on the weather. If the weather was nice 
the window was open and the doo1· also. 
Q. Will you state, as well as you can recall, what you told 
1\fr. Zaban at the time you were there after you 
page 18 ~ learned you would have to g·o to the sanatorium f 
A. I told him that they bad found a spot on my 
lung and advised me to go to the sanatorium. 
By Mr. Hening: 
Q. Did you have knowledge of where the ventilation fans 
were? 
.A .. No, sir, I did not. 
·witness stood aside. 
LESLIE FRANKLIN LAYNE. 
By Mr. Hening: 
Q. "'\Vill you state your full name, where you work and your 
address? 
A.. Leslie Franklin Layne, 3123 Cliff A venue, Factory 
Superintendent, for Zaban 's :Mattress & Box Spring· Com-
pany. 
· Q. Will you please describe the duties which Mr. Charles 
Gale performed with your company during the course of his 
employment? 
A. The mattresses were filled and brought out of a room 
and closed up. The room was partitioned off. They are sewed 
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up and put on the table and he was to smooth them out and 
finish them. 
Q. The felt was completely covered 1 
A. That is right. 
Q. The finishing he did was known as tufting? 
A. Tufting and roll the edge. 
Q. Tufting and roll the edge 'f 
A. That is right. 
Q. Are you familiar with the work bench where he worked? 
A. I am .. 
page 19 ~ Q. Will you. please state where it is located irr 
the building? 
A. It is on that side of the room-that room is 35 feet on 
Foushee "Street, and has 4 standard windows and a door which 
takes up practically a complete side of the building. 
Q. The nearest one to him-
. A. About 3 feet. 
Q. You mentioned a door, that was the nearest point to Mr. 
Gale¥ 
A. About 4 feet. 
Q. The 4 windows covered practically the one side of the 
room, how were the benches arranged¥ 
A. One bench here and door here .(indicating), two windows 
here-. 
Q. In that particular room there is, or is not, any part of 
the machines¥ 
A. Other than the roll edge machine and closing machine. 
Q. Where is the garnet machine 1 
A. They are off in a different section entirely. Here is the 
table, there is a boiler room and then back in here garnet 
machines. 
Q. How long have you been in a mattress factory? 
A. About 32 vears. 
Q. With what other company 1 
A. Dixie Mattress Company, Simmons Mattress Company. 
Q. How long have you been with Zaban 's ! 
A. With Mr. Zaban from 1921 until sometime in 1938, went 
away for a little while, came back and have been there ever 
since. 
Q. Will you, in the mattress company-can you state the 
type, tbe nature of the equipment and the :ventila-
page 20 ~ tion devices which a re operated, the form and use, 
to compare with otl1ers 1 
A. We have recently, in the last couple of years, had one' 
of the best engineers to design dust collecting systems. 
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Q. Would you sny tbe dust machines, etc., are at a distance 
somewhere removed from this room? 
A. Yes, sir. The dust is picking up by hoods and through 
pipes into the collector and into a bag·. 
Q. The dust could not have gotten out of the beating room? 
A. Just a minimum. 
Q. Are you familiar with the type of felt that is used? 
A. Yes, I am. 
Q. Please tell us of the standard and quality of it. 
A. "\Ve have for a long time used woolen sheets; that is they 
have been re-rolled before we used it-it has been cleaned be-
fore. 
Q. Is that particular type of material most expensive? 
A. Yes, sir. 
Q. You lmve used that most exclusively? 
A. That is right. 
Q. What was your first knowledge of the claim being as-
sumed? 
A. Just a little while. I did not even know he had left until 
Mr. Zaban told me. I had a customer when he came in. 
Q. Did you, or did you not, talk to Mr. Gale himself? 
A. I did not. 
Q. I believe Mr. Zaban has the averag·e weekly wage chart? 
A. Yes, sir. 
pag·e 21 ~ Q. Having been in other mattress factories you 
have mentioned, can you give me your statement 
as to the over-all condition of the plant at Zaban 's with re-
spect to conditions, dust or lack of such dust conditions? 
A. l\Iy experience of the plant, compared with those I have 
been in, it is unusually good. 
Q. That that, you mean cleaner? 
A. I mean over-all working conditions. The floors are 
swept. 
By Mr. Parkinson: 
'Q. All mattress factories are dusty to a certain extent, are 
they notf 
A. That is right. 
Q. That dust comes from the lint that comes from the mat-
tresses? 
A. That is right. 
Q. What are the dimensions of this room t 
A. 35 x 43 feet. 
Q. Does that include the space occupied by the machines, 
sirY 
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A. No. . 
Q. What kind of partitions in the room¥ 
A. You have a boiler room, space with lavatory, aisle way. 
Q. No door in that aisle? 
A ..... 
Q. How big is the boiler room f 
A. I would say approximately 14 feet square. 
Q. 14 x 14 fecU The aisle way is outside? 
A. The inside dimensions of that building is 
page 22 ~ about 41 feet wide. 
Q. About 41 feet wide, how long? 
A. 150 feet. . 
Q. So, if the boiler room is 14 x 14, or 14 x 16, then the aisle 
way would be about 26 or 27 feet wide 1 
A. After you deduct the lavatory on the other side, yes. 
Q. Then the aisle way is about how wide 1 
A. I would say 6 or 7 feet, or perhaps 8 or 10 feet, I am not 
sure. 
Q. In other words, the aisle way is about 8 or 10 feet wide. 
·which way does the lavatory open 1 
A. Opens to that aisle way. 
Q. Are they closer to Foushee than the boiler room t 
A. On the other side. 
Q. Is the front side close to Fousl1ee 1 
A. Yes, sir. 
Q. You said the boiler room is 14 to 16 feet, how long·, or 
is the depth of the lavatory and the boiler room the same t 
A. 6 or 7, or perhaps 8 feet for the lavatory. 
Q. If the lavatory is 8 feet and the boiler room 14 to 16 feet, 
that would leave a space of 19 feet .. 
A. You would have to take measurements, I am not sure. 
Q. How wide are the windows 1 
A. Ordinary steel windows. Each section almost as wide 
as those windows (indicating windows in the Hearing Room). 
Q. How deep f · 
A. Thev are not as tall as this desk from the 
page 23 ~ floor. " 
Q. How much below the surface of the sidewalk? 
A. The ceiling starts at nothing and drops down. The 
whole side of that building- is nothing but wi11Clows. 
Q. I thought the machines were below the surf ace, of the 
street from where the garnet machines were. 
A. There are 6 or 8 windows in that room. 
Q. Which room are you speakingt 
A. The garnet room. 
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Q. How far are those windows above the floor? 
A. They tier on up. The sidewalk goes on a slant. 
Q. How much of the garnet room is below the sidewalk? 
A. The upper end, the dust collecting room where cotton 
is cleaned, practically all of that is under ground. 
Q. How much of the garnet room Y 
A. About one-third or perhaps one-half. 
Q. How much partially under the g-round? 
A. That question is confusing. 
Q. The windows are kept open? 
By Commissioner Nickels: 
Q. You a1·e talking about all these ·windows-were they used 
for ventilation or light! 
A. In the garnet room for ventilation and light. 
Q. In the main building largely for light and you relied 
upon the dust collecting system to remove dust? 
A. We have two systems-We use the shuttle system-. 
Q. That is done before the material is put in the 
page 24 ~ ticking- and brought in the finishing room? 
A. Yes, sir. 
By Mr. Parkinson: 
Q. ·when Mr. Gale was there did you, or did you not, have 
exhaust fans in operation? 
A. It has been, as near as I can remember, three years since 
they have been in operation. 
Q. ·where were the exhaust fans? 
A. In the back room. It is a system, hood system that 
would carry 10 to 30 bags on it. 
Q. Were there any exhaust fans in the garnet room f 
A. "\Vere not necessary. 
Q. Is there dust gathered by beating the mattressesY 
A. The windows were open, just a minimum amount. 
Q. Mr. Layne, were the windows open on cold or rainy 
weather or not f 
.A.. When the place needed ventilation. 
Q. You spoke of the type of material, you do not use new 
material in doing- over old mattresses, do you Y 
A. Not altogether. 
Q. "\Vhat portion is renovated? What portion is new Y 
.A.. I do not know-60 and 40% perhaps. 
· Q. The material that is in the new mattresses, that is not 
dirty~ 
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A. It is cleaner. 
Q. Is it not the purpose of having them rebuilt to cleanse 
the mattress? 
page 25 ~ A. To fluff it back up. What we can't use we 
throw away. 
Q. I am speaking of the mattresses. 
A. We haul them to the dump by the truck load. 
Q. You said Mr. Zaban talked with l\fr. Gale? 
A! Yes, sir. 
Q. Do you recall how long that was after he quit work? 
A. He worked up until Friday night and that was Satur-
day morning. 
By Mr. Hening: 
Q. Is there any sort of loading platform door? 
A. Yes, but that is in another room. 
Q. All those mattresses that come in a1~e sterilized? 
A. Yes, sir. 
By Mr. Parkinson: 
Q. When do you start sterilizing them Y 
A. As soon as we pull them off the truck. 
Q. When did that practice starU 
A. Since we have been in business, we have had an electric 
sterilizer since 1927. 
Q. What capacity Y 
A. Hold 8 mattresses. 
Q. How long does it take? · 
A. The heat will get up to the safe point in three quarters 
of an hour, probably sixty minutes. 
Q. How many mattresses do you run a day Y 
A. In the renovating 30, the balance will be new, about 50. 
Q. You do not have to sterilize the ones· made new? 
A. No, sir. 
page 26 ~ Q. How many used mattresses do you run a 
dayf · 
A. They vary from 15 to 20 if they come in for one day 
service, the rest of them have been there and have been steril-
ized. 
Witness stood aside. 
By Mr. Bening: I would like to say we have Mr. Fted W. 
Layne to testify as to the testimony of Mr. Leslie F. Layne. 
20 Supreme Court of Appeals of Virginia 
MR. J.ACK GRIFFIN. 
By l\fr. Hening: 
Q. What is your full name? 
A. Jack Griffin. 
Q. You are a finisher for Zaban 's l\Iatt~·ess & Box Spring 
Company! 
.A. Yes, sir. 
Q. Is y01,1r work bench right near Mr. Gale f 
A. Yes, ~tr, right at the encl of his. 
Q. Where are you in relation to the doors? 
.A. There are two windows beside my table. 
Q . .At a.ny time, Mr. Griffin, did Mr. Gale make any state-
ment to you as to the conditions in this plant in comparison 
to others where he had worked! 
A. Yes, sir. 
Q. What statement1 
A. He told me that it was one of the cleanest and best he 
had worked in. He said.he had worked in plants 
page 27 ~ from Maine to Florida. 
By Mr. Parkinson: 
Q. Was there dust in this plant 1 
A. Some. 
Q. Did you help create dust in the plant by beating mat-
tresses? 
A. Very Ii ttle. 
Q. When you beat it blows cotton matters out on you 1 
A. There is some dust, but not much. 
Q. Is it not true there is a lot of dust? 
A. Not in our department. 
Q. In all other mattress factories were conditions good or 
bad! 
Mr. Hening·: I object without establishing how many fac-
tories he has been in. 
Commissioner Nickels: Let him answer. 
The ·witness: There is some, but this is the best. 
By l\fr. Parkinson: 
Q. How many factories have you been in¥ 
.A. I have been in all in Richmond, 2 or 3 in North Carolina. 
' ,vitness stood aside. 
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page 28 r 011 for figures. 
Commissioner Nickels: Average weekly wage 
of ,$47.45 agreeable? 
(It was agreed on an average weekly wage of $47.45). 
Mr. Hening: Mr. Zaban is also here to testify as to the 
method of sterilization. 
l\fr. Hening: STIPULATION: The witness Charles 
Zaban is here to testify corroborative as to the methods of 
sterilization, the system of exhaust fans and general condition 
of the plant as already testified to by Mr. Leslie Franklin 
Layne. On behalf of the employer and insurer we rely as de-
fense in this case on all parts of Section 2, particularly Sec-
tion 2-i, 2-1 and 2-f-blanket denial. 
l\fr. Parkinson: "\Ve have several references here we will 
be gfad to submit: Oxford Medicine, Volume 2, Pages 88 
through 99. International Labor Office, Occupational and 
Health, Geneva 1930, Page 542. l\fedical College Cataloging 
RA 423 I 61. 
Case ended. 
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CITY OF RICHMOND 
Richmond, Virginia. 
Department of Public Health 
Pine Camp Hospital 
February 11, 1949. 
Re: Charles D. Gale 
Claim No. 954-803 
l\fr. ,v. H. Nickels, Jr. 
Commissioner 
Department of Workman Compensation 
Industrial Commission of Virginia 
Richmond, Virgina. 
Dear Mr. Nickels : 
F1 ollowing instructions from you per telephone conversa· 
tion February 10, 1949, we are submitting the following in-
formation and impressions concerning the above named in· 
dividual, at present a patient at Pine Camp Hospital: 
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Admitted on May 30, 1948, with a history of having fre-
quent chest colds over a period of 4 or 5 months, with ex-
ertional dyspnea, together with loss of appetite and easy 
fatigability. X-ray at the City Chest Clinic ten days pre-
viously had revealed the presence of lung disease, regarded 
as pulmonary tuberculosis. 
X-ray on admission to Pine Camp Hospital revealed the 
following: · 
Right lung:. There is a mottling in the circle of the first rib, 
first and second anterior interspaces, with numerous areas of 
lessened density, suggesting honey combing·. 
Left Imig: Mottled infiltrations into the second and third 
interspaces, honey combing in and around the first interspace. 
Increased density in the circle of the first rib. 
page 30} · Sputum was positive for acid fast bacilli on ad-
. mission. 
Diagnosis: Far advanced, active pulmonary tuberculosis. 
In our opinion, the questio;n of an occupational factor be-
ing present in this individual's case is somewhat equivocal. 
This patient has converted his sputum and has made consider-
able improvement from the clinical and roentgenographical 
standpoint while at this institution. 
Very truly yours, 
(Signed) CARL vV. LaFRATTA, M. D. 
Director. 
(Sig11ed) EVELYN STULL, M. D. 
Senior Staff Physician. 
GWL:hry 
CC: MR. WILLIAM C. PARKIN SON 
Mutual Building. 
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Form No. 6-10-20-49-lOOM 
THE USE OF THIS FORM IS REQUIRED UNDER THE 
PROVISIONS OF THE ,voRKMEN'S 
COMPENSATJON ACT. 
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COMMONWEALTH OF VIRGINIA. 
DEPARTMEKT OF WORKMEN'S COMPENSATION 
INDUSTRIAL COMMISSION OF VIRGINIA 
RICHMOND. 
W. H. NICKELS, JR., Commissioner 
W. F. ROBINSON, Commissioner 
W. vV. MARTIN, Commissioner 




ATTENDING PHYSICIAN'S REPORT. · 1i 
i' 
Claim No ............................. . 
Case of .............................. . 
All questions in this blank should be answered, and the re-
port should contain an account of all injuries, no matter how 
trival. Fill out blank in ink using· pen or typewriter, and mail 
promptly to the Commission at its Richmond office. 
The Patient. 
1. Name of Injured Person: Charles D. Gale; Age: 57; 
Sex: M. 
2. Address: No. and St. 1119 Grove Avenue; City or 
Town, Richmond; State, Virginia. 
3. Name and Address of Employer: Not known. 
The Accident. 
4. Date of Accident ........... Hour ..... M. Date dis· 
ability began . . ........................................ . 
5. State in patient's own words where and how accident 
occurred: ............................................. . 
The Injury. 
6. Give accurate description of nature and extent of injury 
and state your objective findings: ........................ . 
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7. Will the injury result in (a) Permanent defect Y ••••••• 
If so, what Y . . ................................... · ....... .. 
(b) Facial or head disfigurement? •.................... 
(Permanent disability such as loss of whole or parts of 
fingers, facial or head disfig11rement, etc., must be accurately 
marked on chart on reverse side of this report.) 
8. Is accident above referred to the only cause of patient's 
condition Y •••••• If not, state contributing causes: ....... . 
9. Is patient suffering from any disease of the heart, lungs, 
brain, kidneys, blood, vascular system or any other disabling 
condition not due to this accident Y •••••••••• Give particulars 
10. Has patient any physical impairment due to previous 
accident or disease? ........ Give particulars: ........... . 
11. Has normal recovery been delayed for any reason? .. 
. . . . . . . . Give particulars : . . . . . . . . . . . . . ............... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ................. · ........ . 
Treatment. 
12. Date of your first treatment: 5-3-48. Who engaged 
your services! Mr. Chas. D. Gale. 
13. Describe treatment given by you: Bed rest, supportive 
therapy. 
14. Were X-Ra.ys taken! yes. By whom Y Pine Camp 
Hospital. When¥ 5-3-40. 
15. X-Ray diagnosis: Far advanced pulmonary tubercu-
losis superimposed on occupational disease. 
16. Was patient treated by anyone else 1 yes. By whom 1 
Dr. Wm. Young. When! .. 
(Name and Address) 
17. vVas patient hospitalized¥ Yes. Name and address of 
hospital: Pine Camp Hospital. 
18. Date of admission to hospital 5-3-48. Date of dis-
charge: Still in hospital. 
19. Is further treatment needed 1 yes. For how long¥ Not 
know at present. 
Disability. 
20. Patient will be able to resume reg11lar work on: Not 
known at present. 
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21. Patient will be able to resume light work on: Not 
known at present 
22. If death ensued give date: ....................... . 
REMARKS: (Give any information of value not included 
above) It is our belief that this person has a pulmonary 
tuberculosis superimposed on occupational disease of the 
lungs. 
I am a duly licensed physician in the State of Va. 
I was graduated from Medical College of Va. Medical 
School in Richmond. Year 1931. 
Date of this report: 7-10-48. 
Thi~ report must be signed, personally, by physician. 
(Sig·ned) CARL W. La FRATTA, M. D. 
Address: Pine Camp Hospital. 
Telephone 53495. 
Complete this 1·eport immediately after seeing patient for 
the first time. 
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CITY OF RICHMOND 
Richmond, Virginia. 
Department of Public Health 
PINE CAMP HOSPITAL 
M:rs. M. Gale 
207 Law Building 
Richmond, Virginia. 




July 19, 1948. 
Your letter of July 14, 1948, has been received. I cannot 
say that Mr. Gale has Byssinosis specifically; and until I knew 
what analysis of the dust to which he was exposed to for years 
disclosed, I can only state that in my opinion, from X-ray evi-
dence, there appears to be an occupational factor present in 
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his case. Of course, he also has proven tuberculosis which 
may or may not be a superimposed condition. 
Very truly yours, 
(Signed) CARL "\V. LaFRATTA, M. D. 
Director. 
CWL:hry. 
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CITY OF RICHMOND 
Richmond, Virginia. 
Department of Public Health 
PINE CAMP HOSPITAL 
Mr. Kenneth W. Conway 
Claims Department 
Hardware Mutuals 
123 N. 8th Street 
Richmond, Virginia. 
Dear Mr. Conway: 
October 18, 1948. 
In answer to your query regarding Mr. Charles D. Gale, I 
do not know whether he has Byssinosis. He does, however, 
have pulmonary tuberculosis which is believed to be associ-
ated with an occupational factor. I do not know bow long he 
has had tuberculosis. 
I am enclosing copy of your letter to Dr. Dean Cole which 
you inadvertently sent to me. 
Sincerely yours, 
(Signed) CARL W. LaF1RATTA, l\L D. 
Director. 
CWL:hry. 
C. D. Gale v. Zaban's Mattress & Box Spring Co., et als. 27 
page 34} PARRISH, BUTCHER AND PARRISH 
Mutual Building 
Richmond, Virginia. 
HON. W. H. NICKELS, JR., Commissioner 
Industrial Commission of Virginia 
State Office Building 
Richmond i 4, Virginia. 
March 4, 1949. 
Re: I. C. #954-803-Charles D. Gale v. Zaban 's Mattress 
& Box Spring Company. 
Dear Commissioner Nickels: 
In the course of the hearing in the above styled matter, it 
was our understanding· that the Commissioner requested that 
Public Health Bulletin No. 297 entitled '' A Review of the 
Literature Relating to Affections of the Respiratory Tract in 
Individuals Exposed to Cotton Dust'' be :filed with the record 
in this case and we herewith enclose the named bulletin for 
such purpose. Pertinent discussion commences on page 43 
of this bulletin. 
Respectfully yours, 
(Signed) PARR.JSR, BUTCHER & PARRISH. 
522 
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page 35} DEPARTl\1:ENT OF WORKMEN'S 
COMPENSATION 
INDUSTRIAL COMMISSION OF VIRGINIA 
RICHMOND. 
MEDICAL REPORT OF COMMISSION~S PHYSICIAN 
Claim No. 954-803. 
28 Supreme Court of Appeals of Virginia 
Case of Charles D. Gale 
v. 
Zaban 's Mattress & Box Spring Co. 
November 28, 1949 • 
.Attention: Commissioner Nickels. 
Industrial Commission of Vfrginia 
Richmond, Virginia. 
Gentlemen: 
At your request I have carefully examined tile file of Mr. 
Charles D. Gale, the claimant in the above captioned case. 
The validity of this claim must always remain debatable. 
A person may suffer from both Byssinosis and Tuberculosis 
at the same time, or either disease may exist independent of 
the other. Since it requires from ten to twenty years for the 
development of Byssinosis to totally incapacitate a sufferer, 
and since this man was employed for a period of less than one 
year and a half, it is altogether improbable that his occupation 
at this particular plant is responsible for the condition. 
In my opinion the claimant's illness is due to pulmonary 
tuberculosis. 
Very truly yours, 
(Signed) J. FULMER BRIGHT, M. D. 
Medical Advisor. 
JFB:ew. 
OPINION OF NICKELS, COMMR. 
page 36 r Charles D. Gale, Claimant 
v. 
Zaban 's Mattress & Box Spring Company, Employer, Hard-
ware Mutual Casualty Co., Insurance Carrier. 
Claim No. 954-803. 
Dec. 9, 1949. 
Claimant appeared in person. 
William C. Parkinson, Attorney-at-Law, Mutual Building, 
Richmond, Virginia, for claimant. 
C. D. Gale v. Zaban's Mattress & Box Spring Co., et als. 29 
Parrish, Butcher and Parrish, (Edmund W. Hening, Jr.), 
Attomeys-at-la,Y, Mutual Building, Richmond, Virginia, for 
defendants. 
Hearing before Commissioner Nickels, at Richmond, Vir-
ginia, February 14, 1949. 
Nickels, Commissioner, rendered the opinion. 
FINDINGS OF FACT. 
The delay in this case has been due to the inability to get a 
definite diagnosis. It has become necessary to consider the 
case from the standpoint the claimant has a Byssinosis which 
is complicated by Tuberculosis. Sip.ce it requires from ten to 
twenty years to develop the disease, and the claimant has 
worked less than one and one-half years with the 
page 37 ~ immediate employer, it is apparent the Byssinosis 
was in existence at the time of his employment. It 
was further shown the ventilating system within the plant was 
of such type as to prevent exposure to the type of dust which 
produces the disease. 
In last analysis the case was ref erred to our Medical Direc-
tor for his consideration, and in his report filed with the Hear-
ing Commissioner November 28, 1949, the following appears : 
'' The validity of this claim must always remain debatable. 
A person may suffer from both Byssinosis and Tuberculosis 
at the same tµne, or either disease may exist independent of 
the other. Since it requires from ten to twenty years for the 
development of Byssinosis to totally incapacitate a sufferer, 
and since this man was employed for a period of less than one 
year and a half, it is altogether improbable that his occupa-:-
tion at this particular plant is responsible for the condition. 
In my opinion the claimant's illness is due to Pulmo~ar;y 
Tuberculosis.'' 
In consideration of the foregoing it is ordered that the case 
be, and the same is hereby, dismissed from the docket. 
30 Supreme Court of Appeals of Virginia 
page 38 } DEP .ARTMENT OF WORKMEN'S 
COMPENSATION 
INDUSTRIAL COMMISSION OF VIRGINIA 
RICHMOND. 
Claim No. 954-803. 
Case· of Charles D. Gale 
To : Zaban 's M a t t r e s s & 
Box Spring Co. (Em-
ployer) 
1 West Cary Street 
·Richmond, Virginia. 
And: Mr. Charles D. Gale, 
(Claimant) 
207 Law Building, 
Richmond, Virginia. 
And: Hardware Mutual Cas-
ualty Co. (Insur-
ance ,Carrier) 
Station C, Drawer G 
Atlanta, Georgia. 
NOTICE OF A WARD 
Date: December 9, 1949. 
·wm. C. Parkinson, Atty. R 
Mutual Building 
Richmond, Virginia. 




You are hereby notified a hearing· was held in the above 
styled claim before Nickels, Commissioner, at Richmond, Vir-
ginia, on February 14, 1949, and a decision rendered on De-
cember 9, 1949, directing that the claim of Charles D. Gale 
be dismissed on the ground that he failed to establish that he 
suffered an occupational disease or Byssinosis arising out of 
and in the course of his employment with the Zaban 's Mat-
tress & Box Spring Company. 
The claim is dismissed, removed from the docket and the file 
closed. 
INDUSTRIAL COMMISSION OF VIRGINIA 
W. H. NICKELS, JR. 
Att~st: 
vV. F. BURSEY 
Secretary. 
Chairman. 
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page 39 ~ Charles D. Gale, Claimant, 
v. 
Zaban's Mattress & Box Spring Company, Employer, Hard-
ware Mutual Casualty Co., Insurance Carrier. 
Claim No. 954-803. 
Mar. 29, 1950. 
,villiam C. Parkinson, Richmond, Virginia, for Claimant. 
Parish, Butcher & Parrish, Richmond, Virginia, for De-
fendant. 
Review before the full Commission at Richmond, Vfrginia, 
on January 23, 1950. 
Robinson, Commissioner, rendered the opinion. 
A review in this claim was held by request of the claimant, 
Charles D. Gale, wl10se claim was dismissed in a decision ren-
dered December 9, 1949, dismissal being on the ground that 
he failed to establish that he suffered an occupational disease-, 
or Byssinosis arising out of and in the course of his employ-
ment with Zaban's Mattress & Box Spring Company. 
The testimony indicated this claimant had been connected 
with the mattress business fqr the past 40 years, but had 
worked in.Virginia, following his employment with the South-
ern Bedding· Company, of Tampa, Florida, only for a period 
of 2 or 21h m~mths with the Blackburn Mattress Company, 
beginning March 16, 1946, and then from October, 
page 40 ~ 1946, to April 24, 1948, with the defendant com-
pany. His application for hearing was on the 
ground that his illness was "probably Byssinosis plus tuber-
culosis,'' and that he was compelled to quit work on April 
24, 1948. He testified that he went to the doctor on April 17th. 
As it requires a period of exposure of from 10 to 29 years 
to develop· the disease and, as this claimant worked approxi-
mately 21 months at this trade in Virginia and of this time 
worked approximately 19 months for the defendant company, 
it is apparent that if he does have Byssinosis it was in exis-
tence at the time of his employment. The claimant must bear 
the burden of proving that he was exposed to a hazard in con-
nection with his employment that was the cause of his injury 
or occupational disease. It bas not been established from a 
medical standpoint that he is suffering from Byssinosis, which 
is exposure to the cotton lint and dust~ The medical diagnosis 
does indicate that he is suffering from tuberculosis and it is 
au established fact that a person may suffer from both Bys-
32 Supreme ,Court of Appeals of Virginia 
sinosis and tuberculosis at the same time, or either disease 
may exist independent of the other, but tl1e burden of estab-
lishing an occupational disease is on the one claiming compen-
sation benefits and, under the provisions of Section 2 ( i) of 
the Act, which was a part of the occupational disease amend-
ments at at the time this employee became incapacitated to 
work, Section 2 (i) provided that the burden shall be on the 
employee to prove that he did not have, as of the effective 
date h~·reof, the occupational disease for which he is seeking 
compensation. This amendment became effective July 1, 
1944, and was in force until July 1, 1948. As the employee 
only bad an exposure in Virginia of 21 months, it 
page 41 ~ is evident that he could not have contracted this 
condition during that period and must ·have had 
it as of July 1, 1944. · 
A recent decision is that of Gollie v. Pocahontas Fuel Coni-
pany, Incorporated, Claim Number 21-679, decided December 
7, 1949. In that claim the employee alleged that he had con-
tracted the occupational disease of silicosis while working for 
the defendant company. X-ray pictures indicated that as of 
December 8, 1949, he had a chest condition which was consis-
tent with a silicosis and again on November 14, HJ49, X-rays 
showed a marked nodular fibrosis suggestive of a second de-
gree silicosis. Claimant had last worked for the defendant 
company October 2, 1944, and, as the occupational disease 
amendments became effective July 1, 1944, he only had an 
exposure of three months to silicon dioxide before occupa-
tional diseases became compensable. There was nothing to 
indicate that his exposure to the hazard of silicosis during 
this period was unusual, so that the finding was made that he 
had had silicosis as of July. 1, 1944 and compensation benefits 
were denied. 
As Gale could not have contracted an occupational hazard 
in the short period in which he worked for the defendant com-
pany or for any employer in Virginia, and as his condition 
has not been diag110sed as an occupational disease, the de-
cision of the Hearing Commissioner is affirmed and adopted 
as that of the full Commission and this claim is, therefore, 
dismissed for the failure of this claimant to establish that 
he suffered an occupational disease, or Byssinosis, arising 
out of and in the course of his employment with the defendant 
company. 
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page 42 ~ Claim No. 954-803. 
Martin, Commissioner, dissenting. 
J\fy associate may have reached the correct conclusion in 
this case, but I do not think that the present record is suffi-
cient to justify the conclusion reached or, indeed, any con-
clusion at all, and I must therefore reluctantly dissent. 
At the hearing of the case it was distinctly understood and 
agreed that the claimant would be examined by Dr. P. E. 
Schools for the purpose of determining whether or not he had 
byssinosis. This was obviously done for the reason that, 
while an occupational factor was recognized as being prob-
able, no one of the medi'Cal reports presented at the hearing 
made a positive diag'lios of byssinosis. However, for some 
reason, claimant was never examined by Dr. Schools and the 
case was therefore decided without the benefit of any further 
medical report. It should be stated that the failure of the 
record to include a report from Dr. Schools was in no sense 
the fault of the hearing Commissioner or of counsel for either 
party. In view, however, of the fact that there has been no 
further examination of claimant made by Dr. Schools or any-
one else skilled in the diag11osis of the disease which claimant 
is alleged to have, I think the case should not be decided until 
· such an examination is made. I realize that the burden is 
upon claimant to prove his case. But in view of the under-
standing at the hearing I think claimant is entitled to the 
further examination, either by Dr. Schools or, if it cannot be 
made by him, by some other physician competent to make a 
diagnosis of byssinosis, if the claimant bas this disease. 
. It is stated in the opinion of the hearing Com-
page 43 r missioner and in the opinion on Review that since 
it· takes from ten to twenty years to develop bys-
sinosis and that as claimant only worked for defendant for 
approximately nineteen months, it.is apparent that if he does 
have byssinosis it must have been .in existence at the time of 
bis employment by the present defendant. This may be true, 
but it seems to me to -be immaterial in view of the provisions 
of section 65-47 of the Act ( Code of 1950), and in view of the 
further fact that claimant's last injurious exposure to the 
hazards of byssinosis occurred while he was working for the 
present defendant. 
The opinion on Review further states that if claimant has 
byssinosis, be must have had it as of July 1, 1944, the effective 
date of the Occupational Disease Amendment. Cert.ainly 
there is no evidence the claimant bad byssinosis as of July 1, 
34 Supreme Court of Appeals of Virginia 
1944, and while it may take a long time to develop the disease, 
it may well be that it did not become susceptible of diagnosis 
until after July 1, 1944, and while claimant was working for 
defendant. 
The opinion on Review cites as authority for the statement 
that if claimant has byssinosis, he had it on July 1, 1944, the 
recent case of Gollie v. Pocahontas Fuel Co., Inc., Claim No. 
21-679, decided December 7, 1949, wherein the opinion was 
written by this Commissioner. It is entirely true that in that 
case I ·held that if claimant bad silicosis he must have had it 
on July 1, 1944, and gave as a reason for this l10lding that his 
exposure to the hazard of silicosis while working for the de-
fendant was not sufficient for him to develop the disease. I 
am frank to admit that while I adhere to the conclusion 
reached in that case, that I used unfortunate language in 
reaching that conclusion. 
pag·e 44 ~ The distinction between the facts in the Gollie 
case and the instant case is that in the Gollie case 
the claimant, working as a coal loader for that defendant for 
only three months after July 1, 1944, had had no exposure in 
performing such work to the hazard of silicosis after July 1, 
1944, at all, whereas, in the instant case claimant was exposed 
to the hazard of byssinosis for nineteen months after July 1, 
1944, while working· for this defendant. 
I would restore the case to the docket for the purpose of · 
having a further medical examination and report made as 
contemplated at the hearing. 
page 45 ~ DEPARTMENT OF WORKMEN'S 
COMPENSATION. 
INDUSTRIAL COMMISSION OF VIRGINIA, 
RICHMOND. 
Claim No. 954-803 
Case of Charles D. Gale 
To : Za ban 's 1\I a t t r e s s & 
Box Spring Co. (Em-
ployer) 
1 ,vest Cary Street 
Richmond, Virginia. 
NOTICE OF AW ARD 
DATE: March 29, 1950. 
"\Vm. C. Parkinson, Atty. R 
Mutual Building 
Richmond, Virginia. 
C. D. Gale v. Zaban's Mattress & Box·Spring Co., et als. 35· 
And: Mr. Charles D. Gale, Parrish, Butcher & Parrish, 
(Claimant) Attys. R 
207 Law Building, Mutual Building 
Richmond, Virginia. Richmond, Virginia. 
And: Hardware Mutual Cas-
ualty Co. ( Insur-
ance Carrier) 
Station C, Drawer G 
Atlanta, Georgia. 
You are hereby notified a Review was held in the above 
styled claim before the Full Commission, Martin, Commis-
sioner, dissenting, at Richmond, Virginia, on January 23, 
1950, and a decision rendered on March 29, 1950, affirming 
the findings of fact and conclusions of law of the Hearing 
Commissioner and the award of December 9, 1949, wherein 
this claim was dismissed on the ground that the said Charles 
D. Gale failed to establish that he suffered an occupational 
disease or Byssinosis arising out of and in the course of his 
employment with Zaban 's Mattress & Box Spring Company. 
Attest: 
INDUSTRIAL COMMISSION OF VIRGINIA 
W. H. NICKELS, JR. 
Chairman. 
~ ' 
W. F. BURSEY 
Secretary. 
page 46 } I, W. F. BURSEY, Secretary of the Industrial 
Commission of Virginia, hereby certify that the 
foregoing, according to the records of this office, is a true and 
correct copy of statement of findings of fact, conclusions of 
law and other matters pertinent to the question at issue in 
Claim No. 954-803, Charles D. Gale, Claimant v. Zaban 's Mat-
tress & Box Spring Company, Employer, Hardware Mutual 
Casualty Company, Insurer. 
I further certify that Zaban 's Mattress & Box Spring Com-
pany and Hardware Mutual Casualty Company, through 
counsel, were notified that Charles D. Gale, through coun-
sel, did reques.t the Secretary of the Industrial Commis-
sion of Virginia to furnish certified copy of the record, in-
36 Supreme Court of Appeals of Virginia 
eluding the evidence, for the purpose of an appeal to the Su-
preme Court of Appeals of Virg'inia. 
I further certify that, as evidenced by United States Postal 
Registry return receipt card, counsel representing the claim-
ant received on March 30th, 1950, copy of the award of the In-
dustrial Commi~sion of Virginia, dated March 29th, 1950. 
Given under my hand and seal of the Industrial Commis-
sion of Virginia this the 21st day of April, 1950. 
(Seal) 
,V. F. BURSEY, 
Secretary, 
INDUSTRIAL COMMISSION VIRGINIA. 
A Copy-Teste: 
M. B. W .ATTS. 
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